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(1)Amal S. M. Obeidi, "Political Elites in Libya since 1969", in Dirk Vanewalle (ed), Libya
since 1969: Qadhafi's Revolution Revisited, op.cit., pp. 105-126.
(2)Ibid., p. 105.
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(1)Omar | El-Fathaly and Monte Palmer, "The Transformation of the Elites Structure in
Revolutionary Libya", op.cit., 268-269.

(2)Amal S. M. Obeidi, " Political Elites in Libya since 1969", op.cit., p. 118 and p. 122.

(3)Omar | El-Fathaly and Monte Palmer, "The Transformation of the Elite Structure in
Revolutionary Libya", op.cit., p. 273.
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(1)For more details see, Tim Niblock, Pariah States and Sanctions in the Middle East: Iraq,
Libya, Sudan, (Colorado: Lynne Rienner Publishers, 2001), pp. 60-92.
(2)Amal Obeidi, Political Culture in Libya, (Surry: Curzon Press, 2001), pp. 117-120
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(1)Amal Obeidi, "Political Elites in Libya since 1969", op.cit., p. 111.
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(2)Amal Obeidi, “Local Reconciliation in Liby: An Exploratory Study of Traditional
Reconciliation Processes and Mechanisms since 2011”, UNDP-Libya, 2018, pp. 4-6.
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(1)For more details see, Amal Obeidi, Political Elites in Libya since 1969, op.cit., pp 114-116.
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A moderate Account of Science
a proposed criterion forassessingthe research activity in Libya

Introduction:

Science, as we may assume, is a rationally foundedepistemic project, and the obstacles that
might prevent it from achieving its goals are likely due to faulted conceptions of its nature
prevalent in the scientific circles. Hence, in order to diagnose the culture of scientific
activityin a given society, in a manner which determinesits shortcomings, it would be
beneficial to providean account of the nature of science based onclear and arguable
definitions of knowledge, rationality and certainty. But I hope that the attempt undertaken
in this paper to provide such an account, which could be used in correcting some of the
misgivings prevalent in the local research centers,would be wvaluablein its own
right,regardless of its use as an instrument fordiagnosing the culture of any localscientific
activity.

Science between Scientism and Cynicism

Scientism, dominant between the second and seventh decade of the twentieth century, is a
trend which exaggerates the value of science, considering it an absolute authority and the
final arbiter of the state of knowledge. There is an excessive readiness among adherents of
scientism to accept as authoritativeany claim made by the sciences, and todismiss every
kind of criticism of science or its practitionersas anti-scientific prejudice.’ Forscientists,
only science can save humanity from the difficulties it faces in understanding the world and
making it a better place for living; for it is the activity able to produce a variety of fruitful
hypotheses and to emancipate the human reason from superstitions rooted in savage
practices and oppressive fears. It is also responsible for undermining the security cover
provided by backwards customs which perpetuate social injustice;and thefinal guarantee to
develop a sceptic approach towards traditional dogmas.

By contrast, Cynicism, dominant since the seventh decade of the twentieth century, is a
trend which undervalues the values of science, and challenges its ability to achieve its
goals. Science, according to this trend,is largely a matter of social interests, of negotiation,
or of mythmaking.Appeals to fact or evidence or rationality are nothing but ideological
humbug disguising the exclusion of a certainoppressed group (Harry Collins). The natural
world has a small or non-existent role in the construction of scientific knowledge, and the
validity of theoretical propositions in the sciences is in no way affected by factual evidence
(Kenneth Gergen).Sciencedoes not only lack peculiar epistemic authority and uniquely
rational method;it is really like all purported inquiry, just politics. And the only sense in
which science is exemplary is thatit is a model of human solidarity (Richard Rorty).”We
may summarize the discrepancy between Cynicism andScientism by saying that science for
the former is legitimate although not rational, and science for the latter is legitimate because
rational.

1Susan Haack, "Defending Science", Principia, 3 (2) (1999), p. 188.
2Quoted in ibid, pp. 192-3.
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Cynicists typically adopt a descriptive stance' towards the judgments they make regarding
the scientific activity. They do not care much about how science should be practiced but
only about the manner it is actually practiced. The fact that science as it is practiced
succeeds in achieving its goal is sufficient to prove its legitimacy. Scientists,by contrast,
typically adopt a prescriptive stance towards such judgments. They do not describe the
typicalbehavior of scientists but make normative judgments regarding the way they should
behave. The fact that science as it is practiced betraysthe normative judgments proposed by
the adherents of prescriptivistsdoes not disturb them, for it does not condemn science but
only its practitioners.

But both trends, as I shall argue, express a deformed conception of the scientific activity.
For science, as Susan Haackrightly puts it, is not sacred but thoroughly fallible, imperfect,
uneven in its achievements,often fumbling, sometimes corrupt, and, of course, incomplete.
But this does not make it a confidence trick, for the naturalscienceshave surely been the
most successful of human cognitive enterprise.”

Rationality of belief

To arrive at sound arguments to such claims, and to answer the question whether science is
really a rational epistemic project, we need at the outset to establish relations, and make
distinctions between some basic epistemic and ontological concepts. The first concept is
that of judgment. Judgment, as understood here, is a statement made by someonewhich
contains a complete meaning. Scientific hypotheses and theories are judgments in this
sense. Logically, judgments are either true or false; true if they correspond to facts, and
false otherwise. Truth of judgments is an ontological matter; it depends on reality,
regardless of the beliefs humans happen to hold regarding this reality.

But belief is an epistemic concept. It is an attitude taken by someonetoward a specific
judgment. One's belief in a certain judgment may be strong enough to make him certain,
but not weakenough to raise one's doubts, about its truth. For the fact that someone doubts
the truth of a judgmentshows that he does not believe it.

Whether one is epistemicalyentitledto believe in a certain judgment depends on the
evidence one has for its truth. We need only to consult a dictionary to see that the agent
who has good reasons for his belief is acting rationally when he holds it, and that weak
evidence, or lack of it, shows that he is not rationally entitled to do so.

There is therefore a strong relation between the rational belief in a judgment and the
evidence available for its truth. Specifically, the evidence one has for one's judgment is
what makes it rational, and the strength of one's rationality of one's belief is determined
mainly, if not solely, by the strength of one's evidence.

But there is no logical relation between the truth of a judgment and the number of those
who believe in it. A judgment may be true although no one believes it, and may be believed

1See for example:T. Kuhn, The Structure of Scientific Revolutions, The University of Chicago Press, 1972, p. 77.
21bid., p. 189.
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by every one without being true.Unanimity, like consensus, counts in democratic states, but
not in epistemic states.

However, the relation between the rationality of believing a certain judgment and its truth is
not strong enough to be logical.This is just another way of saying that the rationality of
belief does not guarantee its truth. To assert otherwise is to commit the fallacy of confusing
an epistemic concept (rationality) with an ontological one (truth). A belief may be rational
and yet false,and irrational although true. Aristarchus heliocentric hypothesis, proposed in
the third century B.C., was true, or so we believe now, although his belief in it was
irrational. For the evidence he had for its truth was too weak to support it.

The possibility that a belief in a false judgment may be rational, like the possibility that a
belief in true judgment may be irrational, raises the question about the privileged status of
rational beliefs, and the unprivileged status of irrational ones. We may formulate this
question by asking: what obliges us, in the light of the mentioned possibilities, to prefer
beliefs based on strong evidence to beliefs based on weak evidence? Or by asking: why
should we hold beliefs based on strong evidence if the strength of their evidence does not
prove their truth; and why should we reject beliefs based on weak, orno evidence if the
weakness of their evidence,or lack of it,does not prove their falsity?

The reason is simply that rationality of the belief in a certain judgment, although doesn't
prove its truth, raises the possibility of its truth. Although it is possible that those who have
strong evidence for the truth of their judgments end with false beliefs, and it is possible that
those who lack such evidence end with true ones, the chances ofthe latter possibility exceed
those of the former. This an intuitive statement proved by the laws of statistics, and it
shows that the lack of a logical relation between the truth of judgments and the rationality
of believing them doesn't prove that there is no relation between them.

There is another strong relation, but not strong enough to be logical, between the rationality
of a belief and its constituting knowledge. In order for the person P to know the judgment J,
J must be true, P believes that J is true, and P has a conclusive evidencefor the truth of J.!
If J is false, nobody knows it. If one has some doubts about the truth of a judgment, or
lacks a conclusive evidence for its truth, then one does not know it. Furthermore, strong
evidence is not sufficient for knowledge. If you know that99.99% of the fans in the stadium
are males, you still do not know that all of them are males, although you have an almost
perfect evidencefor this judgment.

1 This is the typical, generally agreed upon, definition of knowledge. The differences between the various theories
of knowledge are mainly due to differences in understanding the concepts of truth, belief, and conclusive evidence.
For example, with regard to the concept of truth, some philosophers hold the correspondence theory of truth
(Aristotle), while others prefer the coherence theory of truth (Blanchard). As to the concept of conclusive
evidence, some stipulate that evidence is conclusive only if it is empirical (Lock), while others insist on its being
rational (Descartes), or empirical-rational (Kant), or intuitive (Bergson), and still others think that evidence is
never conclusive (Hume), etc. See for example: Edmund L. Gettier, Is Justified True Belief Knowledge?, Analysis
23, No. 6 (Jun., 1963), pp. 121-123.
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We might think that in as much as the concept of knowledge is stronger than that of rational
belief, the concept of certainty is stronger than that of knowledge.But although when one is
certain one may has stronger belief than when one simply knows, and may thus be less
venerable to doubt, the kind of evidence certainty requires cannot be stronger than the kind
of evidence knowledge requires; for, by definition,no evidence is stronger than conclusive
evidence.

We may picture human beliefs asa continuum that starts with beliefs which lack evidence
and ends with beliefs that qualify as knowledge. According to this picture, there will be a
corresponding continuum that starts with completely irrational beliefs and ends with beliefs
that qualify as perfectly rational. Cynicism puts science close to the beginning of both
continuums, while Scientism puts itclose to their ends.As the scientific activity is not just a
set of judgments (hypotheses, theories. etc.) believed by scientistsbut includes also a set of
actions (decisions, experiments, etc.) taken by them, we cannot position science in its
appropriate place in both continuumsunless we specify the requirements of rational
scientific actions.

Rationality of action

Typically, a belief is not a means for achieving goals, but a result of considering
evidence.One may believe that it will rain tomorrow because one read in the newspaperthat
it would rain, or because he had a dream last night that it would. But, at least in normal
circumstances,' one wouldn't believe that it would rain because one enjoyed rainy days and
thought that believing that it would rain would provide the occasion for such a wish. This is
just wishful thinking!

But goalsdo play a major role in determining the rationality of actions. For an action may
be rational relative to a certain goal, but irrational relative to another. We may judge that
the action takenby a soccer player is foolish because it made him get a yellow card. But we
will change our assessment of his action once we discoverthat although this penalty,
because of the yellow cards he got in previous matches, will force him to miss the next
match, which he will miss anyway because of his injury; it will enable him to play the
match after free of yellow cards.

However, rationality of actions, like rationality of beliefs, still depends on evidence. When
one decides to take a certain action, one is in effect deciding to accept a hypothesis to the
effect that one's action is the right thing to do (i.e., will promote one's aim from that action).
Whether one is rational in choosing to do such an action depends then on whether one has
good reasons for believing that such a hypothesis is true. The stronger this evidence is, the
more rational the action is.

Yet, the fact that goals play a major role in assessing rationality of actions does not mean
that actions are irrational unless they achieve their intended goals. For actions may be
rational although they do not achieve the intended goals, and irrational although they do.

1Beliefs of religious faith may provide an obvious exception; but we are mainly concerned here with rational
beliefs (i.e., beliefs based on concrete empirical evidence).
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The pilot who does his best to save his plane may act rationally even if he crashed it. And
the clumsy pilot who made a lot of mistakes may end up with a safe landing, although he
behaved irrationally. To be rational is not to be infallible; for rational agents may adopt the
sort of actions which fails to promote their goals. Succeeding in accommodating one's
interest does not prove that one is rational; for one might maximize one's utility by cheer
chance.

The symmetry between rationality of beliefs and rationality of actions obliges us to raise
with regard rational actions a question similarto the one we raisedwith regard to rational
beliefs.If rational actions do not guarantee achieving their goals, and if the irrationality of
actions does not prove their failure in achieving their goals, why one should prefer rational
actions to irrational ones?

The reason is the same as in the case of beliefs. The rationality of a certain action, although
does notguarantee achieving the actors' goals, raises the possibility of achieving them .
Although those who have strong evidence for rightness of their actionssometimes fail in
achieving their goals, and those who lack such evidence sometimes end up with achieving
theirs, the chances that the former ends with actions that succeed in achieving their agents'
goals exceedthe chances that the latter ends with achieving them. Once again, this an
intuitive judgment proved by the laws of statistics, and it shows that the lack of a logical
relation between the rightness of actions and their rationality doesn't prove that there is no
relation whatsoever between them.

While goals, like reasons, rationalize actions, they should not be confused with them. Both
may figure in the contexts of justification, but they differ, as we have seen, in that goals are
incapable of justifying beliefs. Furthermore, only good reasons justify beliefs, but bad
goals, i.e. goals that are irrational to seek, may justify actions. One can show that Hitler
behaved irrationally when he invaded Russia by arguing that he should have learned that by
engaging all of his enemies at once he was jeopardizing the chance of attaining his goal
(German domination). Yet one cannot object to the rationality of thatdecision on the
grounds that Hitler should not aim at that goal. In summary, in assessing the rationality of
any action we should always postulate the goals of the relevant actor aims at achieving."

To summarize, If rightness of an action means its success in achieving the intended goals,
then we may say that an action is rational if the actor has strong evidence for believing that
his action is right (and he gets such an evidence if he has strong evidence for his belief that
the course of action he chooses has a better chance in achieving his goal than any other
courses of action available to him at the time he decided to choose the relevant action). If
you know that the supermarket downtown is the last one to close its door in the city, then
going there to get what you need late at night is the rational thing to do even though it may
not be the right thing. Going there is rational even if you find thesupermarket closed, and
going somewhere else is irrational even when you get what you want. This what makes the

1 As we will see later, his judgment will be qualified in the case of actions taken in the context of functionally
characterarizable disciplines.
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concept of rationality an epistemic concept rather than an ontological one. And rationality
is reverend because rational agents do their best to achieve their goals not because they
always succeed in achieving them.

But although the distinction between rational actions (actions taken by actors who have
good reasons for believing that they will promote the intended goals) and right actions
(actions which actually promote such goals), is intuitive and straightforward, some
philosophers confuse it by arguing that since scientists never achieve the goal of attaining
true theories that explain phenomena, the only way to save their rationality is to postulate
for science a goal which theydo succeed in achieving (e.g., in the case of T. Kuhn, ‘puzzle-
solving in 'Normal science'). In fact, this is L. Laudan's main argument against Logical
Positivism.”

Finally, rationality of actions is a normative aspect of them (i.e. related to what ought to be
done rather than to what is actually achieved), but it is not the only normative one. We may,
in addition to assessing the rationality of an action, assess its morality. And the results of
such assessments may not be the same. Rational actions may be immoral, and Irrational
actions may be moral. If you aim at saving your money, helping the needy is an irrational
action, although perfectly moral one.But while What is moral in one culture may not be
moral in another, what is rational in one culture should be rational in any other culture. For
rationality depend basically on evidence, and evidence is a cross-culture concept.
Rationality of scientific actions

All of the aforementioned claims are made at the level of individual judgments or beliefs
or actions. The story is somehow different when we speak at the level of human activities
such as science, art, or religion. Such activities differ in terms of the kind of rules and
norms imposed in their practitioners. In some activities, the goals of individual agents no
longer play a role in determining the rationality of their actions, such role being taken by
the goals of the relevant activity. In the case of any of such activities there is no need, in the
context of assessing the rationality of any action taken within its context, to ask about the
goals which the agent aimed at achieving, because the goals of the relevant activity are the
ones he should aim at achieving. This is in fact part of what makes him a practitioner of that
activity. For example, one acts qua a scientist only when one aims at promoting the goals of
science.

But this happens only in certain activities, what I call "functionally and methodically
characterizable disciplines" (FMCD for short). For an activity to qualify to the status of
FMCD, it should be possible to define it inclusively and exclusively by citing its goals
(functions) and its means (methods) in achieving these goals. Art is not an FMCD, for there
is no set of goals and methods agreed upon (or should be agreed upon) by artists, There is a
kind of liberty in the case of artists in choosing goals and methods. Religion may bean

1 T. Kuhn, The Structure of Scientific Revolutions, op.cit., pp. 15-17.
2L. Laudan, Progress and Its Problems: Toward a Theory of Scientific Growth, University of California Press,
1977, pp. 125-6.
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FMCD, but certainly science is. A Moslem may not be at liberty in choosing the aims of
Islam, nor in choosing the actions and rituals which are conducive to this endeavor.
Practitioners of science do not determine the goals of science, nor do they dictate its
methods in achieving such goals. As I said before, their being scientists, i.e. legitimate
practitioners of science, depends on their commitment to such aims and applying such
methods. If one practice science for the sake of fame, or wealth, or academic promotion
(i.e., as principal goals of his scientific actions), then one is miss-practicing science and
should not be counted among scientists, even if one comes up with splendid theories. The
scientist who ignores the anomalies his theory confronts is acting irrationally if his aim is to
protect his theory, even if he has good reasons for believing that this action will promote
such a goal. His action is scientifically irrational because protecting theories is not among
the goals of science, In the context FMCG disciplines in general, the desirability of the
intended goals figures in the assessment of the actions of the practitioners of such
disciplines. The fact that an agent is a practitioner of FMCD imposes certain constraints
upon the goals he could rationally seek when he takes the sort of actions that pertain to this
discipline.For this reason, scientists, qua scientists, are obliged to seek promoting the goals
of science and adopting the appropriate methods for promoting them. This is exactly what
makes them scientists, rather than the practitioners of any other activity."

There are then certain goals which science aims at achieving, such as explaining
phenomena, and a certain method its practitioners should adopt in promoting them, the so
called 'scientific methodology'.To show that the goals and method of science determine its
identity, it is sufficient to note (a) that mythology aims at explaining phenomena, and that
the reason which prevents myths from being scientific theories is that they appeal,in their
attempt to promote that goal, to imagination rather than empirical evidence,; and (b) that
the reason which prevents alchemy from being a scientific project is that it aims, from
implemented empirical methods, at wealth through transforming baser metals into gold,
rather than explaining phenomena,.

Like every other kind of rational actions, science is not a rational activity because it does in
fact succeeds in achieving its goals (e.g., explaining phenomena). For this goal cannot be
achieved unless its practitioners arrive at true theories, and nothing guarantees that they do.
As we showed above, rationality, being an epistemic notion, cannot be defined in terms of
truth (which is an ontological notion). Science is rational because the chance of explaining
phenomena by adopting its empirical methods exceed the chances of explaining them by
adopting any other available methods. In fact, what makes a method scientific consists is its
being the best available method for attaining the intended goals, and for this reason, saying
that a method is scientific is just another way of saying that it is rational. Put differently,
science, in terms of its methods, is rational by definition.

1NagibElhassadi, Scientific Rationality, A Critique of Kuhn's Account of Scientific Practice’, (unpublished
dissertation),, University of Wisconsin, Madison, 1982, pp. 58-86.
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The value of science

But the fact that science is a rational activity does not mean that it is infallible. There is an
element of uncertainty embedded in science. It neither claimsnor is capable of claiming that
it discovers the treasure of truth. Science, as Karl Popper rightly puts it, does not prove
anything, and the best thing it can achieve is to get rid of false theories, hoping that by
doing that it gets closer to truth." No scientist can prove the rightness if his explanation of
any phenomenon, The first argument for this judgment is a historical one. We periodically
discover that the hypotheses proposed by scientists to explain phenomena are false. The
second argument is a logical one. Hypotheses that are capable of explaining phenomena
are universal ones, while our evidence for their truth is always short of exhausting their
contents. The third argument is a philosophical one. Any hypothesis capable of explaining
any phenomenon is one stating that a certain causal relation hold between two types of
events, ¢ (the claimed cause) and e (the claimed effect); and for this relation that to hold, e
should be spatially close to f, happens temporally before f, and there is a necessary
connection between e and /’But as Al-Ghazali and Hume showed, the fact that e is spatially
close to e, and occurs temporally before e is all we can prove, for proving the existence of
necessary connection is impossible since we can always imagine the occurring of ¢ not
accompanied with that of /.

On the other hand, there are those who claim that observation is theory-laden, meaning that
there are always some hypotheses embedded (hence illegitimately assumed) in any
observation. Thus Kuhn claims that what one sees depends on what one looks at as much it
depends onone's visual theoretical beliefs".’If this is true, there is no neutral language
which can be used in describing events, and there are no crucial experiments capable of
solving the dispute over competing theories.

And as much as the fact of the lack of a logical relation between the truth of judgments and
the rationality of believing them does not show that there is no relationwhatsoever between
these two concepts, the fact that there is no logical relation between science and knowledge
does not show that there is no relation whatsoever between them. True that science,
according to the definition of knowledge, does not qualify as knowledge; but still science is
an epistemic project. For although its evidence is not conclusive, there is no human activity
more careful in seeking conclusive evidence than science. This shows that while
Scienticism is wrong in claiming that science is infallible, Cynicism is also wrong in
claiming that scienceis no wayaffected by factual evidence, and is largely a matter of social
interests, of negotiation, or of mythmaking. In a nutshell.

The culture of scientific research in Libya

After this theoretical exposition, we now turn to a practical one. Scientific research in any
scientific community, according to our theoretical exposition, may fail in understanding of

1Nigel Warburon, A Little History of Philosophy, Yale University Press, 2011, p. 215.
2See Fear Fearside, W., Fallacy, Prentice Hall, Inc., Englewood Cliffs, N.J., U.S.A., 1959, P. 21.
3T. Kuhn, The Structure of Scientific Revolution, op. cit., p. 113.
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the concept of science either by misconceiving the goals it can achieve, or by adopting the
wrong meansin achieving the right goals, or both, seeking the wrong goals by adopting the
wrong means. In what follows I will show what went wrong in the research activity in
Libya is mainly due to such misunderstanding.

Real engagement in the scientific project is a precondition for its success. By this I
mean that practitioner of scientific research should hold the values of scientific
professionalism, which include among other values, that of sincerity, diligence,
perseverance, responsibility, objectivity, and above all a clear understanding of the
concept of science. But this is true in Libya only of a very few scholars. The main
aim of research, for most Libyan researchers in our universitiesand research
centers, is to get academic or administrativepromotion. And since the standards
implemented for such promotion are low, the end result of their activity does not
satisfy the epistemic requirementsand fail, for this reason, in enhancing the
development of their society.

Science, in the prevalent conscious among Libyan researchers, is either oriented
toward Scientism or Cynicism. They either exaggerate the powers of science or
fail to appreciate them. They either believe that science is infallible, or appeal to
non-empirical evidence in their attempt to support their hypotheses.

There is an evident lack of visions and strategic planes for developing the
scientific research practice. We have only a few research centers, and the state
fails to provide their needs; research skills are not honed, research capacities are
not built, and researcher achievements are neither appreciated nor encouraged, not
even required. As a result the few good researchers get frustrated and may even
stop doing research.

Prevalence of applied research in social sciences, which adopts brute empiricism,
in a hopeless attempt to imitate the so called 'Exact Sciences'. But this is an
attitude which implicitly assumes the inferiority of social sciences, and is based,
therefore, on a faulted misconception of science itself.

Over emphasis on formalities, rather than content, of research, and this is a kind of
formalism which betrays the spirit of science. The fact that a certain research
satisfies formal requirements does not tell us much about the significance of its
inputs and outputs, and the sort of research which succeeds in making real
transitions in the history of human thought did not qualify as such because of its
formal properties.

Scarcity of interdisciplinary research, which is due to the absence of team work.
Most Libyan researches work on individual basis, and for this reason the concept
of scientific community, essential for "normal science"”, is totally absent.

1T. Kuhn, The Structure of Scientific Revolutions, op.cit., pp. 15-17.
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e Lack of courses relevant to developing research skills and deepening scientific
awareness in the academic curricula; courses such as Logic, Critical Thinking,
Philosophy of Science, Professional Ethics, are taught only to few students in
Philosophy Departments.

e Absence of research culture in the private sectors, as research is being done only in
response to demands in the public sector.

e Research spinsterhood, as the first real attempt to do research occurs only in the

graduation project.
Finally, these are some of the aspects of the culture research in Libya. As with
regard enhancing a culture moreconducive to the values of science, I can only say
that Knowing and acknowledging the sources of obstacles which hinder scientific
research is a major step towards overcoming them.
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Abstract:
Transitional justice constitutes a major challenge facing today’s Libya. The issues involved
are not limited to Gaddafi’s huge legacy of human rights atrocities, but they are also related
to many violations that were committed, and are still being committed, in the aftermath of
the February 2011 uprising. In response, transitional governments introduced a number of
laws and regulations targeting justice institutions and substantive transitional justice issues.
Those concerning justice institutions focused mainly on restructuring the overseeing body,
i.e., the Supreme Judicial Council; others were either general in nature such as Law
29/2013 on Transitional Justice, or specific such as Law 13/2013 on Political and Isolation
(PIL), and Decree 19/2014 on Redressing the Situation of Raped Women. However, these
laws and regulations are largely problematic. Their point of departure is an assumption that
achieving justice requires a complete severance with the legacy of the Gaddafi regime. This
assumption is not, as the article argues, fully substantiated and has in fact led to
counterproductive results. Accordingly,I believe it is essential to review such laws and
regulations if transitional justice is ever to be achieved in Libya.
Keywords
Libya, transitional justice,legal reform, justice institutions, political isolation law, Supreme
Court.
Introduction
In 1963, MagidKhadduridescribed the efforts of Libya’s successive governments since
1951as “trial and error’.'This should come as no surprise. Back then, Libya was a newly
independent state, and so self-government formed a new, unfamiliar challenge. Learning by
doing, or actually by making mistakes, was to be expected and tolerated. In 2013, exactly
fifty years later, the International Crisis Group (ICG) preferred to describe justice in post-
Gaddafi Libya as ‘trial by error’.*This description is not inaccurate. Gaddafi left a huge
legacy of injustices, and no adequate institutions in place to address them. Now, more than
two years after the publication of the ICG’s report, I think ‘trial and error, but mostly error’
would be a fairly accurate description of post-Gaddafi governments’ responses to justice
concerns.
Erroneous justice responses can be traced to different sources; yet, one that stands out is the
point from which many of them departed. It wasthe view, which could be termed
revolutionary, that held that achieving justice requires a complete severance with the legacy
of Gaddafi regime, including any laws the regime introduced, institutions it established, and
people it relied on. This view can be identified in several of the laws and measures that the

Correspondence Address: Dr. Suliman Ibrahim, Faculty of Law, University of Benghazi, PO Box 1308 Benghazi,
Libya. Email: suliman.ibrahim@yahoo.com

1Khadduri(1963).

2International Crisis Group (2013).
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transitional governments introduced, notably, the Political Isolation Law (PIL). Admittedly,
there were counter views, and they too can be seen in some laws and measures. In fact,
legal reform efforts in the post-Gaddafi era can be seen, and accordingly assessed, as results
of the interaction between the revolutionary view and the counter ones. While on many
occasions these efforts clearly reflected the revolutionary perspective, on others, their tone
was more reconciliatory.

This paper will argue that any justice reform should depart from a view that does not
presuppose that institutions or laws introduced by the Gaddafi regimeare not inherently
problematic by nature. As such, it would be acceptable to keep an institute or a law if the
experience has shown its usefulness; it could even be seen as a Libya-specific attribute. In
reaching this conclusion, I will look at legal reform efforts made by Libya’s transitional
governments, ascertain the rationale behind them, record how they were received, and
present some conclusions about whether they achieved their objectives or not. In doing so, I
will survey justice concerns (part 1), before moving to analyze and assess the efforts by the
transitional governments to address these concerns in terms of institutions (part 2), and laws
(part 3).

L Injustices, Not Only from the Past!

The end of Gaddafi opened a window of opportunity for the victims of decades of human
rights atrocities to seek justice; it did not, however, put an end to these atrocities; new
injustices have kept piling up. Examples of human rights abuses during Gaddafi’s regime
are numerous. To begin with, we can distinguish several categories of political victims of
the regime’s repressive rule such as those who were unlawfully detained on suspicion of
being political opponents. They were subjected to cruel and degrading treatment —
including torture and a lack of medical care — during periods of imprisonment often lasting
for years. The Gaddafi regime to some extent acknowledged its policy of unlawful
detentions and attempted to mollify claimants by offering some financial compensation,
albeit with no official admission of responsibility or guilt. After the revolution these
claimants pressed for full acknowledgement of their experiences and, in some cases, higher
compensation. However, as events moved on under the transitional governments, claimants
had difficulty having their renewed claims recognized.'

Another group of victims of Gaddafi-era human rights abuses, is that of the families of the
victims of the Abu Salim massacre of 1996. This event in which an estimated 1,286
prisoners were gunned down, became powerfully symbolic of the atrocities of the Gaddafi
regime, and justice seeking for these victims triggered the start of the 2011 uprising.” The
regime attempted to deal with the pressure that had been mounting for years. This was
initially done by denying reports of this massacre, followed by a partial admission that men
had been killed, and subsequently by offers of compensation. In order to solve the problem

1See Gebriland E1-Tobuli(2013).
2Hilsum(2012, 7-46). Pargeter(2012, 170).
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the state put pressure on the families to accept reconciliation by instrumentalizing the
importance of tribal authority. However, these attempts did not succeed and the massacre
became a trigger of the revolution that ended the regime and opened a big window of
opportunity for the families to have their grievances heard and redressed.'

A third group of Gaddafi-era injustices surrounds the concerns of the tens of thousands of
claims from former owners of property, dispossessed by Law 4/1978 enacted at the height
of Gaddafi’s socialist policies of nationalization. Should the government restore their
property to them, or pay them compensation? And if so, should such compensation reflect
the spectacular rise of real estate prices of the last forty years? Would that be possible given
how many injustices the state has to deal with in a country where basic services and
infrastructure are severely lacking? What about the current owners or occupants, what
alternatives could the state offer them if property would be restituted to the former
owners?”

As mentioned earlier, the end of the Gaddafi era did not put an end to human rights
violations; a new generation of injustices has piled up on these violations. During the 2011
revolution and its aftermath, troops and supporters of Gaddafi but also of the
revolutionaries committed numerous assassinations, kidnappings, assaults, cases of torture
and bomb attacks. A telling example is the case of the commander in chief of the
revolutionary army, Abdel Fatah Younis, who was killed in 2011 under mysterious
circumstances. He was distrusted by some revolutionary groups and accused of not being
loyal to the revolution. His family is still seeking the truth, to restore his reputation, and for
justice, to see those who killed him prosecuted.’

Then there are also displaced communities who cannot return safely to their homes. There
are women who fell victim to rape by soldiers from either side. These two issues apply
particularly to the Tawergeha community. Tawerghans, who aligned with Gaddafi forces in
their attack on their neighboring city Misrata, have been accused by Misratans of
committing heinous crimes such as rape. As a result, in August 2011, about 40,000
Tawerghans were forced out of their hometown, and scattered across different parts of the
country.® Since, they have been denying the charge and asking unsuccessfully for the right
to return.

What is more, to this day militias are keeping thousands of real and perceived Gaddafi
supporters in illegal prison facilities. Also, when the transitional governments introduced
several vetting mechanisms, this resulted in another injustice felt by those who were
removed from their position but felt that they did nothing wrong.

There are also many injustices committed in the fights waged under Operations Dignity
(Karamah), Dawn (Fajir), and Sunrise (Shoroug). They have caused hundreds of casualties,

10beidi(2013).

2Ibrahim and Carlisle (2013).
3Shakreen(2013).

4International Crisis Group (2013).
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tens of thousands of internally and externally displaced persons, and the destruction of
many properties in areas like Benghazi and Warshafana.'

The transitional governments have endeavored to address these issues, but it is questionable
how successful their efforts have been.

2. Efforts concerning Justice Institutions: Could there be any Goodness in
Gaddafi’s Heritage?

When dealing with human rights atrocities, transitional governments rightly focused their
attention on the institutions that existed when these atrocities took place; these institutions
were either involved in committing these atrocities, or too weak to prevent them. In either
case, post-Gaddafi governments aimed at reforming these institutions to create
accountability and prevent a recurrence of human rights violations. Still, the efforts made
by those governments, being driven at times by the revolutionary view previously
described, were not always unproblematic. Before studying these efforts, and assessing
their impact on judicial independence using the Supreme Court as a case study, a brief
description of Gaddafi’s heritage of justice institutions will be presented.

a. Inherited Justice Institutions

Justice institutions could be divided into providers and facilitators though such a distinction
is somewhat blurred in Libya. As will be shortly explained, courts, public prosecution (the
judiciary or the judicial power as they are referred to in Libya), and the directorates of law,
government lawyers, and public ‘people’ lawyers are grouped into one big category called
the judicial institutions. The judiciary will be studied first, followed by the remaining
institutions.

Gaddafi’s regime left a unified judicial system to its successors. The administrative-civil
judicial duality known in Egypt and France was, and still is, unknown in Libya. This is
quite interesting given the influence that the Egyptian and the French models have had on
the founders of Libya’s legal system; basic civil, commercial, and administrative laws are
all based on those models.” One explanation could be that Libya, as a newly independent
state, did not have enough judges to run two judicial systems. Indeed, after independence in
1951 the first law faculty was still to be opened, and even this one judicial system relied
heavily on foreign judges.” Quite differently, those founders kept a religious-civil court
dichotomy, in which religious courts dealt with personal status affairs while civil ones
decided on all remaining matters. This made sense at that time since personal status affairs
were governed by uncodified Sharia and so religiously trained judges were required; other
affairs were ruled by laws largely influenced by European codes, and so left to courts
composed of judges trained in national law faculties. For this reason, the 1954 merger of

1 The United Nations Support Mission in Libya (UNSMIL) (2014).

2 Ibrahim (2013).
3 In 1962, the first law faculty was opened in Benghazi as part of the Libyan University. See International Crisis
Group (2013, 9).
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religious and civil courts lasted only four years." The renewed merger succeeded only in
1973, when Libya’s laws started to become Sharia-conform and so the distinction between
personal and non-personal status affairs lost its significance.”

It should be noted though that when this religious-civil-court dichotomy existed, it did not
amount to a duality in the judicial system because both courts were subject to the judicial
review of the Supreme Court.” Later, Gaddafi introduced the so-called People’s Courts that
enjoyed powers unknown to ordinary courts, and were not subject to the Supreme Court’s
monitoring power. This did indeed give rise to a dual judicial system: ordinary and
extraordinary courts. Still, People’s Courts were later made subject to review by the
Supreme Court, and even got abolished years before the end of Gaddafi’s era; hence, once
again, the judicial system became unified.®

It should also be noted that the unity of the judicial system does not preclude the existence
of exceptional courts such as military courts. The rule in this case is that ordinary courts
have jurisdiction over all affairs save those assigned, due to their special nature, to
exceptional courts. This is the rule followed by the Supreme Court whenever there arises a
dispute over jurisdiction between ordinary and exceptional courts. Still, there was a time
when the jurisdiction of military courts was stretched beyond what is exceptional and the
transitional governments understandably had to intervene.’

In this unified judicial system the courts are arranged in order of rank: first-degree courts,
second-degree courts, and the Supreme Court (see the diagram below).’The first-degree
courts are those hearing cases for the first time, and include the district court (a/-mahkamat
al-juz‘iya); the primary court (al-mahkamat al-ibtidaiyya); and the criminal and
administrative divisions of the appellate courts. In dividing jurisdiction between these
courts and divisions, the rule is to assign the primary court all matters that do not fall within
the jurisdiction of the other courts. That is why it is called the court of the general
jurisdiction (al-mahkama that al-wilayaal aama). This requires determining first what the
law allocates to the district court and criminal and administrative divisions. As the names
indicate, the administrative division deals with administrative matters such as decision
made or contracts signed by public bodies, while the criminal division rules on the most
serious offenses, i.e., felonies. Minor crimes, i.e., those classified as misdemeanors or
contraventions, are dealt with by the district court. This court has also jurisdiction over all
civil and commercial matters valued at less than LYD 1,000; still, it can decide on specified
cases regardless of their value, e.g. compensation claims for damage resulting from

1Metz (1989, 120). In an interview with al-MuhamiJournal, Mohammed Khaleel al-Qumati, the first Libyan
president of the Supreme Court (3/11/1954) said that one of the reasons behind abolishing the merger of shariand
civil courts was the refusal of sharijudges to join civil circuits as they do not decide on cases as to what Allah has
ordered, tagdi bi ghair ma anzal Allah. A1-Muhami(1990, 292).

2 Ibrahim (2013, 61).

3Buzghaia(2003, 51).

4 See Algheitta(2011, 27-28).

5 See section 2b of this article(“Changes to Justice Institutions™).

6Law 6/2006 on the Regulation of the Judiciary (nizam al-qadaa).
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misdemeanors and contraventions. When it comes to personal status matters, the court deals
with cases such as maintenance, custody, inheritance and divorce. All other matters fall
with the jurisdiction of the primary court.

Not all decisions made by the first-degree courts and divisions are subject to the right to
appeal. Those made by the district court can, in principle, be challenged before the primary
court in its capacity as an appellate court. When deciding on such appeals, the primary
court is composed of three judges. Likewise, decisions made by the primary court, as a
first-degree court, can be brought for review before the court of appeal. However, the
decision of administrative and criminal divisions are final, and cannot be appealed toa
higher court because they are simply made by the highest court of fact. Of course, they can
be challenged before the Supreme Court, but, since this court is one of law, grounds for
challenge are limited, in principle, to violation of law, misapplication of law, and
misinterpretation of law, and do not extend to matters of fact.

Given the gravity of the cases that the administrative and criminal divisions deal with, such
limitation can result in miscarriage of justice. The absurdity of this limitation can be
appreciated when recalling that a conviction for committing a misdemeanor, a theft for
example, can, since it is made by the district court, be appealed tothe primary court, and
then the Supreme Court. Yet, a conviction for a felony, a first-degree murder for example,
for which the punishment can be death, cannot be challenged save before the Supreme
Court, and on matters of law. It could be argued that the law requires that felony charges be
reviewed by a Chamber of Accusation (ghurfat al-itihaam) that can then decide whether to
refer it to the criminal division or not. The chamber can then compensate for the lack of a
two-stage-trial. However, in practice, the chamber does not conduct a thorough review of
those charges, and tends to simply refer them to the criminal division." The situation is even
worse when it comes to administrative lawsuits since there is no prior review, and the
decisions made can only be challenged before the Supreme Court.

Apart from administrative and criminal matters, the court of appeal acts as a second-degree-
court. It reviews decisions made by the primary court. The review results in final decisions
that can be challenged before the Supreme Court on law-relatedgrounds.

The Supreme Court (al-mahkamat al-a ‘ala) is the highest court, and tasked with ensuring
that law is correctly and uniformly interpreted and applied throughout the country. This was
particularly important when Libya was a federal state with three fairly autonomous
provinces. To this end, Article 155 of the 1951 Constitution went as far as conferring on the
Court the power of law making: “The legal principles embodied in the decisions of the
Supreme Court shall be binding on all courts ...”.> This was quite uncharacteristic of a civil
law system wherein courts, as Montesquieu put it, are supposed to be only ‘the mouth of
the law’. The Court retained this power when the federal system was abolished in 1963, and

1 Nasser (2011, 25). Nasser (2013, 99-100).
2 Pelt (1970, 57).
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continued to enjoy it." This is unjustifiable, according to some lawyers, as it would lead to
discouraging innovation by lower courts.’

As a last resort, the Supreme Court can hear challenges against rulings of lower courts
concerning civil, commercial, personal status, administrative, and criminal matters. It does
so as a court of law. In exceptional cases, it can act as a court of fact. For instance, in
criminal matters when it decides to overturn the decision of a lower court, and the subject
can be validly ruled on. It cannot, however, rule over claims related to national
sovereignty.’

In Libya, there is no supreme constitutional court, and the power to verify the
constitutionality of legislation and regulations is entrusted to the Supreme Court.
Constitutionality claims can be brought before the Court by anyone, who has a direct
personal interest. The Court can also look into legally essential matters concerning the
constitution or its interpretation which arise during cases heard by lower courts.*

Supreme Court

.
—
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Court \
.t \ Primary Court 2
K \
. / - District Court

Criminal el Family
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The Supreme Court, appellate court, district and primary courts constitute Libya’s ordinary
judiciary. Besides them, there existed at times extraordinary courts, notably, the People’s
Courts. They were established in 1989 to deal with disputes related to revolutionary laws,
and had their own people’s persecution office.” Their composition and powers were

unfamiliar to ordinary courts. For example, it was initially unnecessary for judges and

1 See Law 6/1982 on the Regulation of the Supreme Court and its amendments (Law 17/1994 and Law
8/2004).

2Aboudah(2015, 44).

3Law 6/2006 on the Regulation of the Judiciary (nizam al-qadaa).

4 See Law 6/1982 on the Regulation of the Supreme Court and its amendments (Law 17/1994 and Law
8/2004).

5 People’s Courts were temporarily established in the 1970s. See International Legal Assistance Consortium
(ILAC) (2013).
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public persecutors of these courts to have a law degree, and their judgments could not be
challenged before the Supreme Court. Although this was later changed, the courts
continued to enjoy vast powers unknown to ordinary courts. It was only in 2005, during
Safi al-Islam reform era that Law 7/2005 abolished the People’s Courts. Still, Article 2 of
this law did not end the extraordinary powers that these courts enjoyed, but rather
transferred them to special courts. This move was seen as an attempt to maintain the courts
albeit under a new cover.'Convinced of this argument, the Supreme Court ruled in
December 2012 that Article 2 was unconstitutional, and so finally the People’s Courts were
ended in form and spirit.”

In a seemingly Libyan phenomenon, courts are placed in what is called the judicial
institutions along with justice facilitating institutions. These are the directorates of law
(idart al-qanoun), government lawyers (idartqadya al-dawlaa), and people’s lawyers (al-
muhamat al-sha’bia). The directorate of law is a division within the ministry of justice
tasked with: reviewing draft laws referred to it by public institutions; interpreting
legislation; reviewing and writing draft conventions and treaties; giving legal opinions upon
a request from a public institute; deciding on complaints against administrative decisions;
and ruling on disciplinary actions for administrative violations against high rank civil
servants.’However, when Law No 1/2001 Concerning the People’s Congresses and
Committees was issued, the important tasks of reviewing draft legislation and giving legal
opinions were assigned to the Secretary of Legal Affairs and Human Rights that was part of
the General People Congress. Though Law 1/2001 was ended in 2011, and so the
directorate restored these powers, it is still rarely consulted about draft legislation.* Its
advisory power seems, however, to be different. The directorate was consulted by the
government in the dispute that arose in 2014 over the legality of the appointment of Ahmed
Ma’tiq as a Prime Minister in 2014.

The other two judicial institutions are the lawyers directorates located also within the
ministry of justice. The first is the directorate of government lawyers that is given
exclusively, following Law 87/1971, the task of defending public law persons, i.e., the
government and other public institutions; it can also defend any company owned entirely or
mostly by the state. The second is the directorate of people’s lawyers whose task it is to
defend private law persons, in all types of cases (criminal, administrative, family, etc.), for

1 Al-Allagi(2009).

2 Ruling 25/59.

3 Law 6/1992. Published on the website of the Ministry of Justice,
http://www.aladel.gov.ly/main/modules/sections/item.php?itemid=29.The directorate was preceded by the idart al-
fatwa’ wa al-tashri (Directorate of Legal Opinion and Legislation), and in 1973, there were plans to turn it into a
fully fledged council of state; however, these plans never materialized. See Habib(1975, 234-5).

4 This was the answer we got when in early 2013, Prof Jan Michiel Otto, Director of the Van Vollenhoven
Institute of Leiden University and I conducted interviews with the Director of the Law Directorate, who was also
Deputy Justice Minister, Justice al-Shareef al-Azhari, and some of the Directorate’s staff.

5 Al-Sharq al-Awsat. 9 May 2014,
http://archive.aawsat.com/details.asp?section=4&article=771273 &issueno=12946#.VTzqjc65y-Q.
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free if they are Libyan citizens and for a fee if they are foreigners or legal persons.' It was
established to replace the private lawyers practice that was banned in 1981. Private lawyers
were transferred to the new directorate, and so became state employees. This lasted until
1989 when the ban was lifted, and lawyers were given the option to continue as people’s
lawyers or open their own private offices. Since then, public and private practices have co-
existed. Litigants are given the liberty to choose which serviceto use.

As previously mentioned, these three directorates together with courts and the public
prosecution form the judicial institutions. Apart from immunity from being detained or tried
without a prior permission that judges and public prosecutors enjoy,” members of judicial
institutions are subject to more or less the same rules. All receive the same salary based on
theirservice length, subject to the review powers of the Judicial Inspectorate, and can be
transferred from one institution to another, e.g., from the judiciary or public prosecution to
the people’s lawyers or vice versa.® This was almost completely uncontested until the 2011
revolution.

b. Changes to Justice Institutions

In the Constitutional Declaration it issued on 3 August 2011, the NTC allocated a separate
chapter to judicial guarantees. There, the principles of legality, judicial independence,
presumption of innocence, and rights to counsel, resort to natural judge, and fair and speedy
trial are emphasized. Apart from the problematic phrasing of the legality principle,’ the
inclusion of these principles and rights in the declaration can be seen as setting the grounds
for improved access to justice. The question is, however, how transitional governments
have dealt with these principles and rights. The issue of reconstructing the judicial
institutions, which are perceived as closely linked to judicial independence, can help to
answer it.

First, it must be noted that while little has so far been done in terms of reconstructing the
judiciary as an organization,more attention has been given to reconstructing the council
overseeing it.’ The efforts to reconstruct this body depart from the belief that the inherited

1 Law  No  4/1981. Published on  the  website of the Ministry of  Justice:
http://www.aladel.gov.ly/main/modules/sections/item.php?itemid=35.

2 The Supreme Court Ruling No 113/43 dated 17 April 2000.

3Carlisle (2013b, 82-3).

4 Article 31 states that: “No offence may be established or penalty inflicted unless based on a text.” This means
that an act can be criminalized and/or a penalty be prescribed by subsidiary legislation (issued by the executive)
not necessarily by a law (act of parliament). Obviously, this is no sufficient guarantee, and in an interview on 18
December 2014 with Khalid Ziew, member of the committee that drafted the Constitutional Declaration, he
claimed that they had made it clear that a law rather a text is required, and he, personally, was surprised to
discover the change, and could not get an answer to his question about who was behind it and why! For this
reason, it is worth mentioning that the translation of the word ‘text’ as ‘law’ in the declaration by the Comparative
Constitution Project is not accurate. See: https://www.constituteproject.org/constitution/Libya_2012?lang=en. The
same criticism regarding the translation of the same article is provided by the International Crisis Group (2013).
SFor example, a few efforts concerning the judiciary are altering the composition of the primary court’s divisions
so they are comprised of one judge instead of three (Law 22/2012 amending Law 6/2006 on the Regulation of the
Judiciary  ‘nizam  al-gadaa’ (published on the website of the National Transitional Council
(NTC):http://www.ntc.gov.ly/index.php?option=com_k2&view=itemlist&layout=category&task=category&id=4
&ltemid=17), and the unsuccessful bill that was drafted by judges from the Supreme Court and submitted by the
SJC to the GNC to establish an administrative judicial system headed by a council of state (see
Tashani(2012)).Efforts concerning the reconstruction of the judiciary in terms of its personnel will be studied
below.
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structure was meant to weaken the judiciary and compromise its independence. Placing the
judiciary in the same category as the ministry of justice’s directorates was not intended, it is
argued, to entitle these directorates to the privileges of the judiciary, but rather to weaken
the latter. This was evident in the formation of the Supreme Council for Judicial Institutions
that included appointed members, and was headed by the secretary of justice (minister). It
had the power to move staff between judicial institutions, e.g., people’s lawyers could be
transferred to the judiciary, and judges and public prosecutors could be moved to the
people’s lawyers.' The former transfer was widely perceived as an act of promotion for
good performance, and a contribution to a better judiciary. The latter, however, was
commonly seen as demotion, and removal of judges from office in cases other than
those,which the law specified. It could therefore be used to influence their judgments.’

To change this, and so make the judiciary more independent, Law 4/2011 reconstructed the

council. The new council included the president of the Supreme Court, the prosecutor
general, and the presidents of the seven courts of appeal. The minister of justice and his
deputy were excluded as well as the heads of the directorates of law, government lawyers,
and people’s lawyers. The exclusion of the minister and his deputy was welcomed
domestically and abroad as an important, though insufficient, step to separate the judiciary
from the executive.’ But, removing the heads of the directorates while keeping the
directorates themselves subject to the council’s overseeing power was negatively received.
It was seen as an act of demotion of these directorates, and a signal of a plan to exclude
them altogether from the judicial institutions. This suspicion was further reinforced by
changing the name of the council to the Supreme Council for the Judiciary (SCJ) rather
than a council for judicial institutions.

A few months later, a further step on the same line was taken. In May 2012, the SCJ drafted
a bill to establish a ‘Public Institute for Advocacy’ (alhyytal ‘amtllmhamat) combining the
directorates of people’s lawyers and government lawyers that would be separated from the
judicial institutions. The members of these directorates (more than 2500 lawyers) strongly
opposed this step, and under their pressure the SCJ had to back off. It withdrew the bill, and
later Law 4/2013 was enacted to restore the heads of the directorates to the membership of
the council. People’s lawyers were renamed public lawyers in an attempt, it seems, to
distance them from Gaddafi’s ideology. Not only that, Law 14/2013 was enacted so the
council’s members can elect the president and deputy president of the SCJ. Since then, it
has become possible for any member, not necessarily the president of the Supreme Court,

1Aboudah(2012).

2Tashani(2012).

3 It was said to be insufficient because “... the council still is financially dependent on the justice ministry and that
both the Supreme Court chief and prosecutor general are appointed by the legislature” (International Crisis Group
(2013, 16)). However, ILAC concluded that “[jJudicial independence has been substantially enhanced through the
removal of the Ministry of Justice from the High Judicial Council [...] judges, prosecutors, and private lawyers
now appear to share a clear commitment to revitalizing the rule of law in Libya (ILAC 2013). In assessing these
reports, see Carlisle (2013a,49).
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to head the SCJ. Indeed, when the elections were held on 12 June 2013, the head of the
directorate of the public ‘people’s’ lawyers ran — though unsuccessfully — for the position;
the winner was the president of the Tripoli Appellate Court."

Hidden behind the reconstruction efforts seems to be a belief that the judiciary cannot be
fully independent unless the association introduced by Gaddafi with other institutions
would be severed. This was obvious in the debate sparked not long after the revolution on
whether the people’s lawyers should be kept. Various reasons are given for ending this
profession: incompetence, inefficiency, lack of independence, and, notably, association
with Gaddafi’s ideology. International institutions appear to be of this opinion, as the idea
of people’s lawyers does not fit the prevailing neo-liberal ideology of the day.” Yet, what
this debate lacks, and so also the efforts to reconstruct the judicial institutions, is objective
research assessing the profession in its own merit regardless of being a fruit of the old
regime ideology. An attempt to conduct such research was part of our access to justice
project, which revealed that the pros of the people’s lawyers seem to outweigh their
perceived cons. Their services are widely used, especially by poorer people, in family
cases, criminal cases, and also in administrative cases, and judges often recommend that
their clients seek legal information and assistance from a people’s lawyer. Many people’s
lawyers are women, and this led many of them to become judges.® The profession could
therefore be seen as a way of empowering women. For these reasons, the existence of the
people’s lawyers alongside the private lawyers could be viewed as a unique feature of
Libya’s legal system that should be kept. Of course, attention should be paid to developing
their capacities, but they share this need with other judicial institutions including the
judiciary.”

Not all changes introduced to the judiciary were as problematic. A clear example is the
prevention of the military courts from trying civilians. Civilians were subject to the Military
Penal Code when involved in committing specified crimes (according to Article 2 of the
Code), and would then be tried before military courts (Article 45 of the Military Criminal
Procedure Code). On 11 December 2012, these rules were applied in the case of the killing
of AbduelfatahYounis, the late commander of the revolutionary army, and resulted in
charging Mustafa Abdeljalil, the former chairperson of the NTC, before a military court.

1 The elections were held on 12 June 2013. See the website of the SIC: http://www.sjc.ly/g Laia¥)- S a HlI-
ol JY
2 Otto and Ibrahim (2013a,178).

3 According to figures published by the Libyan Organization for Judges on 9 March 2015, out of 1139 people’s
lawyers, 773 are women (68%). A statement published by the Organization on 9 March 2015 on its Facebook
page:
https://www.facebook.com/504909442859142/photos/a.505601359456617.130770.504909442859142/106368737
3648010/?type=1&theater,.

4 This was one of the recommendations of the National Committee for the Development of the Judiciary (al-lajna
al-wataniya li-tatwir al-qadaa) that the SIC formed on 26 May 2012. The SJC adopted these recommendations.
See the report on the website of the Ministry of Justice:
http://www.aladel.gov.ly/main/modules/news/article.php?storyid=470.
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This brought attention to these laws, and attracted bitter criticism for violating established
standards for fair trial." Not long after that, Law 11/2013 was enacted to amend the
substantive and procedural military codes, so, civilians are no longer subject to the military
penal code or the jurisdiction of military courts.
Important as it is, law enactment is not enough. So, the question is whether the changes
introduced to the justice institutions have resulted in any real change in their function. A
case study of the way in which the Supreme Court has used, or abstained from using, its
constitutional review can help to contemplate an answer.

c. The Supreme Court in the Aftermath of the February Revolution:Has it

become More Independent?

Judicial independence is a disputed matter not only prior to the February revolution but also
in its aftermath. Those denying it existed during Gaddafi’s time would cite his
extraordinary courts and their practices; the opposing side would cite the same to argue that
they were established because of the regime’s failure to manipulate the independent
ordinary judiciary.” A similar discussion is held about the state of the judiciary in post-
Gaddafi Libya, and has gained great momentum after the Supreme Court ruling on 6
November 2014. Using its constitutional review, the Court decided that the HoR, Libya’s
democratically elected and internationally recognized legislature was unconstitutionally
established. It is my opinion that the constitutional review of the Supreme Court can be
used as a case study to assess judicial independence. The review entails, by its very nature,
confronting the other two branches of government, the legislative and executive, and can
result in striking down legislation and regulations they pass. Thus, it serves as a reliable test
of the Court’s independence.
Looking at the way the Supreme Court used its constitutional review during Gaddafi’s time
reveals a lack of independence. The Supreme Court relentlessly evaded any confrontation
with the dictatorial regime that the application of the constitutional review could have led
to. On one occasion, it knowingly kept postponing a decision on a criminal law that had
been given a retrospective effect until a new law (Law 6/1982 on the Reregulation of the
Supreme Court) depriving it of the constitutional review was issued; it then rejected the
case on the grounds that it had no longer the jurisdiction. When Law 17/1994 restored the
review to the Court, it took the Court ten years to pass the internal regulations necessary to
practice it. In fact, the Court issued the regulations only when lawyers threatened to take
legal action against the president for failing to do his duty. Since then, the Court has made
several rulings that, although they seemed sound in terms of legal technicality, showed the
Court’s unwillingness to use the review to strike challenged legislation.” Now the

1 Human Rights Watch (2012).

2 See, for instance, the minutes of the SJC meeting on 24 March 2013 in which the President of the SIC is
reported to have said that the former regime’s failure to manipulate the judiciary was the reason behind
establishing the People’s Courts and other extraordinary courts. The minutes are published on the website of the
Ministry of Justice: http://www.aladel.gov.ly/main/uploads/sections/408 Full page photo.pdf.

3Durah(2007).
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authoritarian regime has been ousted, the question is whether this has brought any change
to the way the Supreme Court practices its constitutional review.

To start with, the constitutional review has been sought and applied frequently in the
aftermath of the February revolution. Grounds for claims vary from violating substantive
constitutional rules such as those deeming Sharia the principal reference for legislation, or
emphasizing equality between citizens, to breaching procedures set in the constitutional
declaration. The targets also differ: legislative decrees such as the GNC’s decree to appoint
Ahmed Ma’tiqas the Prime Minister;' laws such as Law 4/1978 on real property
ownership;” and even constitutional charters such as the 7"Amendment of the
Constitutional Declaration.” The case concerning this amendment will be the focus of this
analysis because of its uniqueness; it dragged the Supreme Court to the midst of the conflict
dominating Libya’s political life since mid-2013, and put to the test its independence. In the
following, I will argue that the Court did not act independently, and so conclude that the
theoretical emphasis on the judiciary’s independence has not yet been translated into
practice.

The story started in February 2014 when, in response to popular calls for the GNC to step
down due tounsatisfactory performance, it formed a committee to draft a proposal for an
alternative legislative body. The February Committee, as it came to be known, proposed
electing a House of Representatives to be based in Benghazi, and on 11 March 2014, the
GNC reluctantly approved the proposal and amended the Constitutional Declaration
accordingly. The decision to approve the proposal, however, was not easily reached. At
first, only 121 out of 186 were in favor while the quorum required was two-thirds meaning
124 votes. Interestingly, three other members joined the session afterwards and expressed
their support of the proposal; the acting speaker of the GNC then announced that the
required majority was achieved, and so the 7th Amendment of the Constitutional
Declaration was made. On 31 March 2014, the GNC issued Law 10/2014 on the HoR
elections. The elections resulted in a body dominated by anti-Islamists; Islamists won less
than thirty out of two-hundred seats.

A range of interrelated political and military conflicts followed. Politically, the GNC, in
which the Islamists have a stronger say refused to handover to the HoR. It was only anti-
Islamist members of the GNC including its vice speaker who agreed to the handover. Also,
the procedure took place on 4 August 2014 in Tubruk instead of Benghazi, which the
Constitutional Declaration stated as the seat of the HoR. Islamist GNC members as well as

1 Ruling 11/61 issued on 9 June 2014. Examples of the few efforts concerning the judiciary are altering the
composition of the primary court’s divisions so they are comprised of one judge instead of three (Law 22/2012
amending Law 6/2006 on the Regulation of the Judiciary (nizam al-gadaa) (published on the website of the
National Transitional Council (NTC):
http://www.ntc.gov.ly/index.php?option=com_k2&view=itemlist&layout=category&task=category&id=4&Itemid
=17), and the unsuccessful bill that was drafted by judges from the Supreme Court and submitted by the SJC to the
GNC to establish an administrative judicial system headed by a council of state (see Tashani 2012)..

2 Ruling 7/60 issued on 23 December 2013.

3 Ruling 17/61 issued on 6 November 2014.
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Islamist HOR members then challenged the constitutionality of the procedure, and the 7™
Amendment. Militarily, Islamists and other revolutionary militias launched Operation
Dawn in July 2014 and managed to control Tripoli. The authority of the GNC was then re-
instated, and a government called the Crisis Government was appointed. From its end, the
HoR formed its own government, the National Salvation Government, and endorsed
Operation Dignity waged earlier, 16 May 2014, by General KhalifaHifter against Islamists.
Having to choose between Tripoli’s parliament and government or Tubruk’s, the
international community opted for the latter. This was the scene when the Supreme Court
was to decide on the lawsuits brought against the HoR.

The Court was expected to rule against the HoR, but not as far as ending it altogether. Two
days before the Court announced its decision, the spokesperson of the HoR said that they
would accept the ruling, thinking that it would be limited to the handover procedure.! The
HoR would then have to correct that procedure, and in doing so, it would have to initiate
contact with the GNC; it could have been an opportunity for a dialogue between the two
camps. However, the Court decided on 6 November 2014 to go as far as deeming the HoR
unconstitutionally constituted. In its ruling, the Court reviewed the minutes of the GNC
session on 11 March 2014, and concluded that the quorum needed for approving the
February Committee proposal and amending the Constitutional Declaration,had not been
achieved; hence, the decision was illegal. The Court rejected the argument that other
members joined the session later and expressed their consent; they, the Court emphasized,
were not present when the voting started, and so should, in accordance with Article 73 of
the GNC’s internal regulations, be deemed abstained from voting.

In reaching this conclusion, the Court went beyond its formal jurisdiction. In accordance
with Article 23 of Law 6/1982, the constitutional review is limited to reviewing the
conformity of a law with the constitution’s provisions, and does not extend to reviewing the
Constitutional Declaration itself. The Court acknowledged that; yet, it justified it on the
basis of the need to monitor the legislature’s compliance with the procedures set in the
Constitutional Declaration. Otherwise, the Court argued, “the legislative power would be
allowed to be unrestricted by the constitutional amendment requirements, and this would
unbridle its power and open the door to violating the constitutionalprovisions, which is
legally unacceptable.”

This justification, I think, is not enough to deviate from the explicit and apparent reading of
Law 6/1986 that restricts the Court’s constitutionality review to laws and regulations. The
Court itself supported this reading seven months prior to the ruling at hand. Back then, the
claimant argued that the 1951 Constitution was still in force, and challenged the
Constitutional Declaration for being incompatible with this constitution. On 24 March
2014, the Court ruled that his claim fell outside its jurisdiction. The constitutional review,

1An  interview  with  al-Sharq  al-Awsat on 4  November 2014.  Available online:
http://aawsat.com/home/article/215566/chlill-awbi-ual sl ulll- Jiainn ) jalAaSnall-laladl- ol diail- il &,

2 According to one of the judges who made the ruling, the Court did exceed its formal jurisdiction; still, it is a
move worthy of praise. Juma'a al-Zuraiki. Wa ma idrak ma al-Mahkama al-Olia? Libya al-Mstakbal,10/11/2014.
Available at: http://www.libya-al-mostakbal.org/news/clicked/57754.
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in the Court’s words, “... does not extend to reviewing the constitution itself either in its
enactment or applicability.” “[T]he provisions of the constitution,” the Court reasoned,
“represent the principles and fundamentals on which the state’s government system is based
and as such are at the forefront of public order rules that must be respected and abided by
the three legislative, executive and judicial powers.”"

A legitimate question arises as to what motivated the Court to change its mind seven
months later and review and delegalize part of the Constitutional Declaration. The answer
can be found in the pressure exerted by the GNC’s allies. On 23 August 2014, those allies
managed to fully control Tripoli, the seat of the Court. In less than two weeks, precisely on
4 September 2014, the lawsuit against the HoR was filed. After just two months, on 6
November 2014, the ruling was made. Compared with other cases, the Court acted rather
speedily. For example, a lawsuit challenging the constitutionality of the PIL was filed
earlier than 24 February 2014, and the Court has yet to reach a decision.” The reasons for
both the speediness and the delay are not very different. In the case of the PIL, it was in the
interest of those governing Tripoli to reject the unconstitutionality claim since the law
mainly targeted their opponents. Indicating that the Court was pressured into making the
HoR ruling, several changes in the composition of the constitutional chamber were made
prior to 6 November 2014: seven judges out of fifteen were added for the first time, and
several others, some of them rather prominent members, were excluded.® These indications,
I think, aresufficient to conclude that the Supreme Court did not really act independently in
its ruling on the HoR. In this regard, the Court carried on the cautious and carefully
calculated application of constitutional review that it had maintained during the Gaddafi
era. It appears that there is still a long way to go before the emphasis on judicial
independence is realized in actuality.

The efforts transitional governments have made concerning transitional justice concerns
have unfortunately been no more successful.

3. Transitional Justice Laws

As in other Arab Spring countries, the 2011 revolution aimed at ending decades of human
rights violations, holding the perpetrators accountable, and bringing justice to the victims.
Dealing with the atrocities of the past as well as those that continue to occur in the
aftermath of the revolution was seen as key to reconstructing Libya. However, no adequate
transitional justice system has been established yet. This is true of the general transitional

1 Ruling 12/60 issued on 24 March 2014.

2 http://www.aljazeera.net/news/arabic/2014/2/25AxSaa-Lad-Glall-Ja 55 laill ) gilisJ 3all,

3 The changes can be noticed when comparing the names of those who issued the rulings on 25 November 2012,
23 February 2013 and 9 June 2014;new judges were present during the 6 November 2014 session, namely
Mukhtar Abdul Hameed Mansour, Mohammed Abdul LatifYousif, Ahmed Bashir Mousa, Mohammed Al-
Qamoudi Al-Hafi, Fathi Hussein Al-Hsoumi, Nasr Al-Deen Mohammed Al-A’aqel, MrsNaema Omar Al-Bal’azi
and Omar Ali al-Breshti. Those who had attended all previous three sessions were absent on 6 November 2014,
namely  YousifMawlood  Al-Hanish, ~Mohamad Ibrahim  Al-Warfali, Faraj Ahmad Maroof,
AlmaqtoofBeleid Ashkaal, AbdussalamAMohammadBahih, and Hamid MohamadAlgamati.
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justice law, as well as the more specific ones such as those aimed at addressing the
grievances of raped and tortured women, and those establishing vetting processes.

a. General Transitional Justice Law
Indicating its determination to address transitional justice concerns, the NTC enacted in
February 2012, less than four months after the announcement of the liberation from
Gaddafi’s regime, the first transitional justice law. Law 17/2012 on the Establishment of the
National Reconciliation and Transitional Justice Rules was highly problematic. Besides not
including criminal justice and institutional reform, it was unclear in focus, that is, it was not
clear whether it dealt only with the former regime’s violations or applied also to those
committed in the subsequent era. It also did not adopt a victim-centered approach; victims
were only mentioned in relation to compensation. The Fact-Finding and Reconciliation
Commission it established was more of a quasi-judicial nature; it was composed only of
judges who happened to be elderly men. Women and relevant experts such as historians,
psychologists and sociologists were not included.
In an attempt to avoid these shortcomings, the GNC replaced Law 17 with Law 29/2013 on
Transitional Justice. The new law went even further to provide a ninety-day deadline to try
or release all those detained without charge. Yet, this law too turned out to be problematic.
It unfoundedly distinguished between human rights violations in terms of who committed
them and when; those committed by Gaddafi’s regime were clearly and unequivocally
condemned, whereas subsequent ones were restricted to those that caused harm to the
societal fabric and those, albeit necessary to protect the revolution, were associated with
behaviors incompatible with its principles. Law 29 also abolished important laws
retrospectively, in a clearly ideology-laden language, and without addressing the
consequences of such annulment. Article 6 read:
The laws issued by the previous regime to express its wishes and without any shari or
constitutional basis [are] amongst unjust legislation and shall be deemed void and
unconstitutional from the time when they were drafted, and they cannot be relied upon to
challenge any inalienable rights, and their negative effects on the individual and society must be
repaired.
Applying this article to laws such as Law 4/1978 will undoubtedly result in chaos. Law 4
was meant to transform Gaddafi’s idea that an individual cannot be free unless he
“controls” his basic needs, namely: a house, an income, and a vehicle. As such, the law
restricted real property ownership to one house or piece of land on which a house could be
built; and any property in excess to this had to be reassigned to those in need. This led to
expropriating thousands of properties and reassigning them to new owners. According to
some estimates, as many as three-quarters of Tripoli’s inhabitants may be living in
properties expropriated and redistributed under Law 4/1978.% Adhering to Law 29 requires

1Wierda(2015, 165); International Crisis Group (2013); Al-Firshishi, Bilgasim, Tashani(2015).
2UNHCR(2013).
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deeming retrospectively Law 4, hence its effects including this occupancy, illegal. Given
that Law 29 does not provide for any provisions on how these effects will be addressed, one
can imagine the level of chaos. Avoiding such results was the rationale behind the
Constitutional Declaration’s praiseworthy emphasis on the enforceability of laws inherited
from Gaddafi’s era. It was also the reason why the committee formed to address Law 4’s
legacy preferred not to abolish the law completely and focused instead on addressing its
consequences.' The drafters of Law 29/13 unfortunately seem to be unaware or
inconsiderate of such concerns.

One can safely conclude that Law 29/13, as it was the case with its predecessor, does not
properly address transitional justice concerns. The HoR seems to be well aware of this as it
contemplates, according to its speaker, a new transitional justice law.’ Inadequacy in
dealing with transitional justice concerns will not, however, end by replacing Law 29/13
with another law; there are other laws, which also deal inadequately with these concerns.

b. Legislation on Raped and Tortured Women

In addition to the general transitional justice laws, transitional governments introduced, or
attempted to introduce legislation and regulations addressing specific transitional justice
concerns. A clear example of these concerns is that with regard to women who were
allegedly raped during the revolution as part of the former regime’s combating strategy.
Such allegations feature high amongst transitional justice issues especially in the struggle
between Misratans and Tawerghans. The latter were accused of launching attacks against
the former and committing atrocities the most horrific of which was mass rape. As a result,
they were forced out of their city, and are now scattered in camps all over the country. For
Salah al-Marghani, the thenminister of justice, addressing this issue is key to solving that
struggle.’To this end, and under the guidance of his ministry, a bill was drafted and
submitted in May 2013 to the GNC to “Redress the Situation of Raped and Tortured
Women.” The bill was applicable to women subjected to grave bodily or sexual attacks, or
attempt thereof, during the revolution as well as to the women whom Gaddafi and his sons
kept against their willto satisfy their sexual pleasures (Article 1). The bill also applied to
male victims (Article 7). The bill entitled the victims to a number of benefits: a monthly
grant; physical and psychological health care; training, employment; a mortgage; monthly
grants to families taking care of those born out of rape; housing; appropriate identity card

1 The explanatory memo of the draft law on real properties expropriated by the state in accordance with Law
4/1978. Available online on the website of the Ministry of Justice:
http://www.aladel.gov.ly/main/uploads/sections/403_NotetouderLaw04.pdf.

2 Interview with the HoR’” Speaker AqeelaSaleh. Asharq Al Awsat newspaper,issue 13115, 25 October 2014.
Available in the electronic Arabic version at: http://www.aawsat.com.

3 In his words: “The concept of the law is to raise the status of the victim, to not be an object of shame for the
family, but rather a source of pride. Injured fighters were compensated and they have all sorts of advantages in
society. But those victims are forgotten. Those victims cannot go to school, cannot go to work, cannot mingle with
their siblings and friends. They have no life. Because of that, we need to address this. And unfortunately, in our
society, if you talk about these things, you are just waived, saying it’s a shame and asked why we need to talk
about this. I think we need to talk about these things because this is fuelling hatred and that’s why we will not be
having peace [unless this issue is resolved].”Marghani (2013, 8).
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mechanisms; a car; fifty percent discount on national and international transportation
tickets; opportunity to make a pilgrimage to Mecca; and legal assistance in pursuing the
perpetrators (Article 3).

After months of inaction by the GNC,' the Council of Ministers decided in February 2014
to issue Decree 19/2014 that was almost identical to the proposed law. The reference to
tortured women was omitted from the title though they were still subject to the redress.
Also, the scope of the decree was extended to cover the entire transitional period, which
was a commendable change given that rape was claimed to continue to occur as part of the
post-revolution conflicts. Later, the Council introduced Decree 455/2014 establishing a
“Fund for the Redress of the Situation of the Victims of Sexual Violence” and in September
2014 the justice minister issued a Decision (904/2014) regulating this fund. These
measures, however, are yet to be implemented.

In addressing the grievances of rather silent, or silenced, victims, the decree is surely
praiseworthy; still, one cannot help but notice the emphasis placed on monetary benefits. In
this regards, it reflects the compensation culture inherited from the old regime and
maintained by subsequent governments.”What is missing here is recognizing mass rape as a
war crime.*As it stands, the Penal Code does not deal with the crime of war mass rape. This
code lists only the crime of carnal connection and distinguishes between committing it by
force or with consent. The penalty in the latter is heavier (Article 407). Still, the heaviest
possible penalty, ten years of imprisonment,is not proportional to rape when committed as a
war weapon. Therefore, it is essential to address this problem. Redressing mass rape
injustices cannot be appropriately achieved until, and unless, the perpetrators are

1Complaining about this delay, Salah Marghani said: “We have a law that is ready in front of the General National
Congress (GNC), it was approved by the executive branch of the government, and sent to the parliament-like body
that we have in Libya. But it has been there for the past six months, lying in a drawer somewhere. And no one
seems to be ready to put it to vote. I am sure that if it would be put to vote, it would pass. But there are people out
there who think that this is not important, and that the only important thing is the budget, and how to allocate the
budget and how to build the army. Those are important things of course, I am not saying they are not, but we need
also to look into this. We are trying to launch an international campaign, in addition to the domestic campaign, to
encourage the GNC to pass that law.” Ibid.

2 For example, the NTC enacted Law 50/2012 on Compensation of Political Prisoners targeting all persons,
civilian or otherwise, imprisoned by the former regime because of their opposition during the period starting from
1 September 1969 until 15 February 2011. They were to be awarded LYD 8,000 each for every month spent in
jail, and the Ministry of Justice allocated LYD 3,000,000 to compensate 11,000 of those prisoners. The law was
heavily criticized for ignoring other justice claimants, and focusing on addressing injustices monetarily. Those
wounded during the revolution occupied the GNC until they were promised generous redress that was twice as
much as what they should have been given, as Ali Zaidan, Prime Minister, put it (Report by Al-Jazeera
Arabic,https://www.youtube.com/watch?v=ThTV-krzIRw). Law 50/2012 also sparked heated debates on whether
monetary compensation would be the right medium to remedy those prisoners’ grievances, and many opposed the
approach. There were more urgent needs to satisfy; others argued. Echoing this, the Minister of Finance at that
time, HasanZiglam, said: “if this law is enforced there will be no money tomorrow to pay salaries, and the state
will not be able to reconstruct what was demolished during the revolution.” Later, the procedure had to be
suspended.

3 The bill was mistakenly understood as recognizing mass rape as a war crime. See Global Justice Centre Blog,“A
Step Forward in Libya: Treating Rape as a War Crime,”http://globaljusticecenter.net/blog/?p=263.
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proportionally punished.' This also seems a precondition for reconciliation in the Misratans-
Tawerghans issue. However, proposals to this effect have yet to be made. As saidearlier,
inadequacy also features vetting laws.

c.  Vetting Laws

Barring former regime’s officials from holding public posts can be seen as an indispensable
measure when dealing with this regime’s human rights violations. But it can also have
adverse effects. All depends on whether the exclusion is based on one’s integrity as evident
in their past conduct, or just on their past political affiliation. In the latter case it risks
becoming a form of undesirable political purge like that practiced in Iraq, i.e., de-
Ba’athification.

In Libya, what started as a process targeting only those individually responsible for human
rights atrocities, developed into what became an unreasonably overreaching act. During the
revolution, the NTC proposed a process that would exclude only those “with blood on their
hands,” as Mustafa Abdeljalil, the NTC’s chairperson, put it.* Later, in April 2012, the
NTC enacted Law 26/2012 establishing a High Commission for the Application of
Standards of Integrity and Patriotism —commonly referred to as “the Integrity
Commission”— for holders of, or candidates for, public office. The quasi-judicial
commission had the mandate to investigate these candidates for close relations with the
Gaddafi regime or for criminal deeds. It made numerous decisions based on the close
scrutiny of personal files. The law allowed those affected by the commission’s decisions to
launch an appeal with the regular courts.’

Along the same lines, the SCJ circulated in February 2012 amongst judicial institutions a draft
law that would dismiss all members of these institutions including the Supreme Court’s judges,
and subject their re-appointment to decisions made by one of two committees: one for the
Supreme Court’s judges and another for the rest. Whoever would not be re-appointed, would be
deemed retired. The draft was criticized for not setting clear criteria for re-appointment, and was
almost unanimously rejected. The SCJ had to withdraw the draft.

Still, in October 2012, it submitted another, no less problematic, bill to the GNC. It would

also dismiss all members of the judicial institutions and subject their re-admission to a
decision by a secret committee. In addition to the chief of the judicial inspection, the
committee would be composed of members of the judiciary proven to have “tangible
participation in the 17 February revolution.” The committee would base its decisions upon
criteria some of which were immeasurable, such as unfairly sentencing someone to jail, or
making decisions to please the regime. The draft would also exclude those famous for being
corrupt, and former members of the People’s Courts or people’s prosecution.’ As a
Supreme Court judge put it: “the draft angered many for its unbalanced and vague

1 Doing that, however, is no easy task. Enacting new legislation criminalizing wartime rape or increasing the
penalty for the ‘ordinary’ crime of carnal connection is not the solution to the case at hand as the proposed
legislation cannot be applied retrospectively. So, the government is left with no alternative but to seek an answer
in the law as it stands. See Gebril(2015);Wierda(2015, 165).

2Wierda(2015, 160).

3Law  26/2012 issued on 4  April 2012,available on the website of the NTC:
http://www.ntc.gov.ly/index.php?option=com_k2&view=itemlist&layout=category&task=category&id=4&Itemid
=17.

4Tashani(2012).
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provisions.”" The Judicial Inspection Directorate sent a letter to the SCJ warning that
cleansing the judiciary would be a double—edged sword; it could result in negative
consequences to individual judges as well as the judiciary as a whole. It invited the SCJ to
learn from the experiences of two Arab countries, Egypt and Tunisia, which had resorted to
judicial cleansing and isolation before abandoning it. Eventually, the SCJ once again
withdrew its proposal, and declared its intention to apply the existing judicial inspection
mechanisms; still, it emphasized that it would resort to the proposal in case these
mechanisms would prove insufficient.” Indeed, it was not that long before these
mechanisms were abandoned for a more comprehensive vetting law, i.e., the PIL.

The story of the PIL is quite telling of how justice has been differently viewed and
approached in the aftermath of the February revolution. The law itself was a clear
manifestation of the revolutionary opinion earlier described. Based on vague and far
overreaching criteria, it excluded from public office, for ten years, many people who were
presumed to be affiliated with the former regime.’ The law was granted immunity from any
legal challenge.* Getting the law enacted was a result of pressure exerted by revolutionary
groups and support of sympathetic blocs within the General National Congress (GNC),
mainly of an Islamist orientation. This majority was accused of using the law to purge their
political rivals.’

Like other public institutions, the judicial institutions were subject to the PIL. As such,
anyone who occupied any of the positions, or committed any of the behaviors, listed in the
law, would be excluded from the judicial institutions. The most relevant of these positions
was serving in exceptional courts, which, according to the interpretation made by the SCJ,
applied to courts whose procedures and ways of dealing with cases had not adhered to rules
guaranteeing the accused’s basic rights, or had been formed in a way defying the basic

1 Ibid.

2 Ibid.

3 The PIL applied to all public institutions, including the judiciary and armed forces, all those presumed to be
connected to the former regime from its start on 1 September 1969 until its end on 23 October 2011 (the
Liberation Day). The presumption of connection was based on holding positions including, in addition to
important political ministerial and ambassadorial posts, administrative ones such as being a president, or vice
president, of one of Libya’s many public universities. The law also outlined behaviors forming bases for exclusion
such as cooperating with security agencies in a way that had led to violating human rights; opposing the
revolution; participating in any way in killing, imprisoning, or torturing Libyans to serve the agenda of the former
regime; and doing scientific, art, intellectual, religious, cultural, or social activities to glorify Gaddafi or his
regime. The exclusion would last for ten years starting from June 2013 (see: Qanon al-Azl al-Idariwa al-Siasi. Al-
Jaridah al-Rasmiah, ‘adad 6. Sanah 2, 28 May 2013).

4 Since the PIL would most probably infringe on basic human rights enshrined in international law as well as the
Constitutional Declaration such as the right to non-discrimination and participation in public affairs, the Supreme
Court could then strike it down. To prevent that, the Constitutional Declaration was amended to explicitly state
that the PIL would constitute no violation to its provisions (the 5thAmendment to the Constitutional
Declaration,published in al-Jaridah al-Rasmiah. ‘adad 11. Sanah 2, 2 September 2013).

5 Mustafa Abdeljalil in a TV interview (see http://www.qurynanew.com/51559).
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principles of litigation. The example the SCJ cited was the People’s Courts. The SCJ would
be entrusted with applying the PIL to the members of these institutions.' Those members,
however, resisted the law, and in June 2013 went on strike. It was estimated that 400 out of
900 judges would be vetted. In response, the SCJ issued a statement expressing concern
over the suspension of work at courts, urging judges to consider public interest and the
rights of litigants, and suggesting an amendment that would limit the application of the PIL
to the judicial institutions.

The PIL was, however, rightly opposed. Any exclusion from the public sphere should be
based on an assessment of the actual conduct of the person concerned, and the judiciary
should play a significant role in that. Thus, the PIL was an act of political purge replicating
Iraq’s experience ofde-Ba athification. It would deprive the country of its valuable assets,
and lead to new injustices for those excluded not for their non-integrity but rather for their
presumed past political affiliation.’As such, it would also harmfully affect national
reconciliation efforts. Indeed, the passing of the PIL is frequently cited as one of the root
causes of the current political and military crisis. Therefore, on 2 February 2015 the House
of Representatives (HoR) suspended the PIL. Commenting on this decision, Omar al-Sinki,
the minister of interior in Libya’s Transitional Government said:

The law is responsible for 90% of the crisis and suspending it will get things heading again
in the right direction; administrative, security and military cadres will [be able to] return to
their vacant positions and participate in building the Libya of the future.*

Still, the decision to suspend the PIL was not the solution either. It terms of timing, it came
at a time when the legitimacy of the HoR was severely questioned, and more than half of
the country was under control of its rival, the GNC. So, there was no meaningful
implementation, if any, of the suspension, or abolishment. The decision just reinforced the
image of the HoR as a body controlled by those opposing the February revolution, adding
to the existing framing of the current political and military conflict as one between
revolutionaries and azzlaam al-nizam al-sabig, i.e., men of the former regime. The

1 The SJC issued a statement announcing this interpretation on 5 June 2013. Published on the website of the
Ministry of Justice: http://www.aladel.gov.ly/main/modules/news/article.php?storyid=580.

2Wierda(2015, 161).

3The most conspicuous examples of those subject to the PIL include Mohammed al-Magariaf who was the GNC’s
president and de facto head of state, but had to step down. Al-Magariaf was the ambassador to Delhi in 1980
before he defected and joined the opposition for over three decades. Another is Mustafa Abdeljalil, the Chairman

of the NTC, who had been a People’s Court judge and a minister of justice during Gaddafi’s time. A third is
Mahmoud Jibril, who had been a head of the National Planning Council of Libya in Gaddafi’s era. He joined the
revolution and became the head of the NTC’s Executive Bureau (prime minister), and later the leader of the
National Coalition Forces, which won the majority of the GNC seats reserved for political parties. Being such an
influential figure and a threat to other political rivals, Jibril was said to be a main target of the PIL (Mustafa
Abdeljalil in an interview with the Sharq al-Awsat newspaper, 22 October 2013,published online:
http://aawsat.com/home/article/6912).

4 In an interview with Mont Carlo al-Daulia, 5 February 2015,available at: http:/www.mc-
doualiya.com/chronicles/interviews-med/20150205-tusl- yae - Siudl-s se o 1 sall- ik gl o8 j5-cibudidie- Aol A
ol b It must be noted that the actual decision of the HoR is a matter of dispute. While it was reported as a
decision to suspend the PIL, some members of the HoR said their decision was actually to end the law altogether.
See Alwasat, 3 February 2015,http://www.alwasat.ly/ar/news/libya/59531/.
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suspension decision, I think, should have been left to the government that will be
established if the dialogues between the GNC and HoR camps are successful. Doing that,
however, is unlikely to be enough.

The efforts of the post-Gaddafi governments concerning both justice institutions and
transitional justice laws in general seem to be in need of review. As explainedearlier, they
departed for a large part from a problematic approach aimed at discarding indiscriminately
all institutions, laws, and people presumed to be associated with the former regime. This
association, if proven (which is not always the case), does not necessarily mean that the
concerned law, institute or person is evil; the opposite can also be the case. The people’s
lawyers can be cited as an institute that, while part of Gaddafi’ socialist ideology and a
replacement of the private lawyers bar that the regime despised of, has been proven to be a
valuable addition to Libya’s legal system. Thus, an association with Gaddafi does not
necessarily translate into something negative. Besides the problematic point of departure,
transitional justice laws and regulations are, as previously explained, fragmented,
discriminatory, insufficient, and too monetary-reparation oriented.

The foundations of a transitional justice system free from these limitations should be laid
down in the upcoming constitution. For example, there should a principle of non-
discrimination between human right violations in terms of who committed them and when.
There should also be a principle emphasizing that while reparations should be provided to
the victims of human rights violations, this should not affect the right of the entire
population in development and wellbeing. Certain measures could be outlined such as
extending reparations to forms other than monetary compensation, i.e., restitution,
rehabilitation, satisfaction and guarantees of non-repetition. In addition, any lustration
should be based on conduct-based criteria. The constitution should also annul existing
transitional justice laws, and order the enactment of a new comprehensive one governed by
the parameters set in the constitution. Of course, having such a law will not by itself solve
transitional justice issues; still, it would be a first step in the right direction.
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